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A Report on the Licensure and Land Use Regulation Definitions associated with the Operation of the Dover Woods Health Care Center
I have been asked to write a report addressing five questions. 
1. In your opinion is the Dover Woods Health Care Center (The Center) a provider of health care services?

2. Under the definitions shown in the Dover Land Use and Development Code at § 348.2.3, is the Dover Woods Health Care Center a “Health Care Facility?”

3. Under the definitions shown in the Dover Land Use and Development Code at § 348.2.3, is the Dover Woods Health Care Center includable in the category of “Long-Term Residential Health Care Facilities?”  

4.  Section § 348-10.27 RHB Rural Highway Business Zone of the ordinances has a list of permitted uses in the zone. Item 15 in the list reads “(15) Medical service facilities, including but not limited to health care facilities, continuing care retirement communities and developments and long-term residential health care facilities.” In your opinion, is the Dover Woods Health Care Center includable in the category of “Medical service facilities?”  

5. The attorneys for the Center have made the argument that The Center is a “residential health care facility” as licensed by the state, and the code at § 348-10.27 says a long-term residential health care facility is a permitted use in the RHB zone and therefore The Center is a permitted use in the RHB zone. Do you agree with this argument?

My qualifications to address questions of health care services are stated in Appendix A and my qualifications to address questions of regulatory interpretation are stated in Appendix B. 
1.  In your opinion is the Dover Woods Health Care Center (The Center) a provider of health care services?

The Center is not a provider of health care services, although, The Center has modest health-care related obligations. However, it does not and cannot legally provide health care services. There is a potential for confusion about this because the Center has the words “Health Care” in its title and the name of the licensure category it is licensed under by the state is “Residential Health Care Facility” (RHCF). 

 I rely on the following facts to arrive at this opinion:  

First, I rely on my long experience with Medicaid, Medicare and state programs. While a Medicaid manager, I have participated in discussions about residential care programs in both Oregon and New Jersey. In my experience, residential programs like The Center provide room and board service and oversight of medication administration. In Oregon these programs were simply called “residential care facilities,” but the New Jersey licensure category for them is referred to as “residential health care facilities.” 

I rely on the fact that the state regulations governing The Center’s operations are found at New Jersey Administrative Code (N.J.A.C.) 5:27A which is contained in Title 5 Chapter 27. Chapter 27 is titled “Regulations Governing Rooming and Boarding Houses.” State regulations governing its licensure category and operations clearly state they are the regulations governing room and board houses. Prior to Governor Codey’2 reorganization in April 2005 room and board facilities were all supervised by the Department of Health. In 2005, the room and board programs were transferred to the Department of Community Affairs. Those “residential health care facilities” that were part of a long term care facility stayed with the Department of Health. Since the Center is not a part of a long-term care facility, responsibility for its regulation went to DCA.
I rely on the fact that the Center is not regulated by the Department of Health or the Department of Human Services because it does not provide health care services. Rather The Center is regulated by the Bureau of Rooming and Boarding House Standards in the Department of Community Affairs (DCA). 
Governor Codey’s reorganization plan of 2005 is clear in its rationale as to why room and board programs like The Center were transferred to DCA. The language of the reorganization plan reads “

“The purpose of the Reorganization Plan is to consolidate oversight of residential health care facilities, and rooming and boarding houses within a single executive department, the Department of Community Affairs. Such consolidation is appropriate given the similarities between residential health care facilities and boarding houses. Both residential health care facilities and boarding houses provide services to similar populations, and also provide roughly equivalent levels of services. Specifically, in addition to the basic provision of food and shelter, both types of facilities provide assistance to residents in terms of coping with issues of daily living. The level of such services, however, does not generally rise in either case to the point where skilled nursing care is required. 

I rely on the fact that the Center is neither a Medicaid nor Medicare provider. Neither program recognizes this type of room and board provider as a medical assistance program. In fact the Code of Federal Regulations at 42 CFR 441.310(a) explicitly states that federal funds participation is not available for the cost of room and board services. This prohibition against paying for room and board is well known and no state Medicaid program would enroll The Center to provide room and board services to Medicaid eligible persons. Persons eligible for Medicaid do receive room and board services at the Center, but The Center is neither a Medicaid nor Medicare provider and the services provided by the Center are not paid for by these health care agencies. The Center obtains its funding from the Social Security Administration payments made to its residents or from private pay sources such as the resident’s family.

 I rely on the fact that there are no federal Medicaid or Medicare regulations governing the operation of room and board programs.    
I rely on the fact that sections 1905 and 1915 of the Social Security Act (The Act) do not contain room and board as a medical assistance program service nor does 42 CFR 440 implementing these provision of The ACT.
I rely on the letter of December 21, 2012 from Mr. Michael T. Briant, the Chief of the DCA Bureau of Rooming and Boarding House Standards to Mr. Ron Gasiorowski. The first two sentences in point 9 of this letter read:

“RHCF code standards actually require the licensee to ensure that residents are capable of self-administering their own medications, including liquid medicine in syringes. Dover Woods is not a licensed medical or health care provider facility (bolded for emphasis) and generally is not permitted to administer medication to residents.” 
The direct comment that “Dover Woods is not licensed medical or health care provider facility…” is a clear statement by the state regulatory agency governing its operation. 

I also rely on the three depositions that Ms. Kutler the administrator of Dover Woods provided. She was deposed on January 1, 2011, February 22, 2012 and August 20 2012. Descriptive comments made by her are consistent with the requirements of the room and board license that she is operating under and she makes no claim to be a medical services provider. 
For examples:

In the deposition of January 1, 2011 she states:

pp. 48-49 Residents are ambulatory and The Center does not have bedridden patients that need continuous nursing care;
p. 57 While staff at The Center are referred to as “nurse aides”, they in fact do not have training as nurses and are unlicensed; 

p. 58 Residents are charged “rent” to stay at The Center;

p. 74 The only nursing requirement is that The Center must provide 12 minutes of nursing per week per resident;
p. 79 Bathrooms are shared and as many as eight persons could share a single bathroom;

p. 107 “a lot of” residents “are well functioning”, and
p. 108 “We are really a grade above boarding homes” in that “We monitor medication.” but “We don’t administer medication.”

In the deposition of February 22, 2012 she states:
p. 82 She does not know what services the local Program for Assertive Community Treatment  (PACT) provides indicating that care of residents is not coordinated with other providers, and 

p. 84 The deposing attorney mistakenly refers to persons who rent rooms at The Center as “patients” and is corrected by Ms. Kutler’s attorney with the comment “We don’t have patients. We have residents”;

 In the deposition of August 20, 2012 she states:
p. 23 “We don’t do any therapies in the building”;
p. 28 Residents usually sign contracts to stay at The Center and are required to give a 30-day notice if they intend to leave, and
p. 33 She makes the comment “I’m just a housing provider.”
These comments from the deposition are consistent with the operation of a room and board program. The words “health care” in the licensure title of “Residential Health Care Facility” refer to the 12 minute per week per resident of nursing time required of the licensee and its authorization to observe medication administration. 

I rely on the fact that the facility passed its most recent inspection by the Department of Community Affairs’ survey program. The Center is not authorized to provide health or medical services and passing inspection means The Center was complying with its licensing restrictions and was not providing such services. 
Finally, I rely on those sections of the room and board codes that The Center is required to adhere to.  N.J.A.C. 5:27A-9.1 describes the “health maintenance and monitoring services” that The Center is required to provide. There is a specific requirement at 5:27A-9.1(d)(7)(e) that The Center must provide twelve minutes a week per resident of nursing time. 
N.J.A.C. 5:27 A-9.2 is titled “Provision of Health Care Services” and contains requirements for The Center to “...arrange for health services to be provided to residents as needed,” perform an initial and annual nursing assessment, and do ongoing monitoring of its residents’ health status.  

Based on a reading of A-9.1 and A-9.2, The Center is required to provide a minimum amount of nursing time to do an initial and annual nursing assessment and monitor the health status of its residents. The Center is also required to arrange for residents to receive health care. This is the extent of the health care it provides. The Center is not required to provide, nor is it licensed to provide, whatever health care is necessary to diagnosis or treat an illness.  

My summary opinion is that the Dover Woods Health Care Center is a room and board program with a modest health-related obligation and is not a licensed provider of medical or health care services. There is a potential for confusion about this because the Center has the words “Health Care” in its title and the name of the licensure category it is licensed under by the state is “Residential Health Care Facility” (RHCF). However, the N.J.A.C. is clear in saying The Center is only supposed to monitor health status and medications, and be an arranger of health care services. 
Just because The Center calls its staff “nurse aides” does not mean these untrained staff have any nursing experience what so ever. Similarly, just because the Center has the words “health care” in its name and in its licensure category doesn’t mean it provides more than 12 minutes a week per resident of health care. Once this confusion is understood, it is then clear that The Center is a room and board program that also is required to arrange for health care services, but it is not licensed to provide them. Arranging for some other entity to provide health care does not make The Center a provider of health or medical services. 
Question: Under the definitions shown in the Dover Land Use and Development Code at § 348.2.3, is the Dover Woods Health Care Center a “Health Care Facility?”   

The Center is not a “health care facility” within the plain language of § 348.2.3. The opening sentence of the definition reads “The facility or institution, whether private or public, engaged principally in providing services for health maintenance organizations, diagnosis or treatment of human disease, pain, injury, deformity or physical conditions …”. The Center is engaged principally in providing room and board services and does not provide diagnostic and treatment services for “human disease, pain injury deformity or physical conditions.” While the definition is expansive and mentions many types of programs, unless such programs are “engaged principally” in providing the diagnostic and treatment services specified they are not includable in the land use definition of a “health care facility”. The plain language of this definition excludes the Center from being considered a “health care facility” in the meaning of the code at § 348.2.3
Question: Under the definitions shown in the Dover Land Use and Development Code at § 348.2.3, is the Dover Woods Health Care Center includable in the category of “Long-Term Residential Health Care Facilities?”  

The Center is not includable in the category of Long-Term Residential Health Care Facilities. There is no reference to room and board programs in this land use definition of “Long-Term Residential Health Care Facilities.” Confusion arises about this because the name of the state licensure category is “Residential Health Care Facility”. The similarity of the wording of the licensure category with the words used in the title of the definition creates the confusion. 

However, a reading of the plain meaning of the definition shows that room and board programs are not included in the land use and development definition. The full definition reads as follows:

“LONG-TERM RESIDENTIAL HEALTH CARE FACILITIES -- The facility or institution, whether public or private, engaged principally in providing shelter, health maintenance and monitoring services. Provided are living units which may be of independent, semi-independent or health care bed types, as well as variable levels of personal  assistance,  recreational, social, dietary and health care services. Included within this category are congregate care housing, assisted living facilities, multilevel facilities, extended care facilities, skilled nursing homes, nursing homes and intermediate care facilities.“ 

The definition precisely enumerates the programs included in the category of “LONG-TERM RESIDENTIAL HEALTH CARE FACILITIES.”  Only seven programs are enumerated and there is no vague language like the phrase “included but not limited to.” None of these seven programs is a room and board program. 

· Congregate care housing stems from the Congregate Housing Services Act of 1978 and has a specified set of required services and job descriptions as defined in federal regulations. Additionally such programs receive congregate food funds as part of the Older Americans Act.  The Center is not a congregate care program. 
· Assisted Living programs and its variants, assisted living residences and comprehensive personal care homes, are licensed by the Department of Health under the authority of N.J.A.C 8:36 and the Center does not have such a license. The Center does not provide assisted living services.
· The phrase “multi-level facilities” refers to programs that offer two or more levels of service within a building. The Center does not provide multi-level services.
· The phrase “Extended care facilities,” in my experience, is another name for nursing facilities or rehabilitation programs that provide extended care after a hospitalization. The Center does not provide extended care services.
· Nor is the Center a “skilled nursing home” or “nursing home.”

· “Intermediate care facilities” is the federal designation for programs that take care of persons with intellectual and developmental disabilities.  The Center is not an intermediate care facility.
The Center is not included in the list of programs that are explicitly enumerated as “LONG-TERM RESIDENTIAL HEALTH CARE FACILITIES” in the land use definition. This is a reasonable finding since The Center provides room and board services not health or medical services. As noted above, my analysis of the programs enumerated under the definition fits the definition of health care programs regulated by the Department of Health. 

Question: Section § 348-10.27 RHB Rural Highway Business Zone of the ordinances has a list of permitted uses in the zone. Item 15 in the list reads “(15) Medical service facilities, including but not limited to health care facilities, continuing care retirement communities and developments and long-term residential health care facilities.” In your opinion, is the Dover Woods Health Care Center includable in the category of “Medical service facilities?”  

In my opinion, The Center is not a medical service facility. I believe the question is best considered in the context of the definitions specified in other provisions of the Land Use and Development Code especially the definitions at § 348.23. A room and board program is neither a health care facility nor a long-term residential health care facility as defined in the code at § 348.23. Nor is The Center a continuing care retirement community (CCRC). 
The language of the permitted use in (15) is vague in that it includes the words “…including but not limited to...” However, it is difficult to conceptualize what alternative basis The Center would have for claiming to be a medical service facility since it not licensed by the state to provide medical services. A reading of the original ordinance of 2840-91 creating item 15 does not provide a basis for the Center to claim it is a medical services provider.
Question: The attorneys for the Center have made the argument that The Center is a “residential health care facility” as licensed by the state, and the code at § 348-10.27 says a long-term residential health care facility is a permitted use in the RHB zone and therefore The Center is a permitted use in the RHB zone. Do you agree with this argument?
I do not agree with this clever but incorrect argument. The argument relies entirely upon a similarity of words and has no substance. The Center is not a “long-term residential health care facility” as defined in the code. With exceptions such as congregate care programs, the programs defined in the code as long-term residential health care facilities are real medical programs regulated by the Department of Health, not a room and board program that happens to be called a health care program. 
There is an understandable confusion as to whether The Center fits under the land use definition because of a similarity of words:

· The Center’s full name is the “Dover Woods Health Care Center”;

· The Center is licensed by the state as a “Residential Health Care Center” and 

· The Land Use and Development code contains a definition called “Long Term Residential Health Care Facilities”

As noted above, the Dover Woods Health Care Center is a licensed room and board program; a cut above the basic room and board program since it is required to provide 12 minutes a week per resident of nursing and is authorized to do medication monitoring.  
The similarity of the name used by the state in The Center’s room and board licensure category and the name of the class of facilities used in the land use definition can be confusing. However, the plain language of the land use definition does not include room and board programs. 
The history of the original application shows the Center’s attorney sold the facility to the  township as a hotel.  Now the Center’s current attorney is attempting to sell the facility as a medical servcies program even though it still has the same state licensure for all these years. This began as a licensed room and board program and it still is.  

In summary, to paraphrase Abraham Lincoln, you can call a pig an elephant but it is still a pig.

Les Hendrickson, Ph.D.

Hendrickson Development

leslie.c.hendrickson@gmail.com

http://www.hendricksondevelopment.biz
Appendix A
Qualifications Regarding Health Care Services

I worked for the Oregon Medicaid program as the Senior Budget Analyst in the Medicaid Budget Office and then became a manager in the division responsible for seniors and persons with disabilities. As a manager in Oregon Medicaid I supervised In-Home policy, Aid to the Blind, General Assistance, and Personal Care services as well as a Criminal Background Check Unit. I also participated in the adult foster home and assisted living programs. In 1997, I accepted a position as Assistant Commissioner in the New Jersey Department of Health and Senior Services. In New Jersey I supervised hundreds of staff and was responsible for a $1.5 billion dollar budget spanning the state’s nursing home reimbursement program, the state pharmaceutical program for non-Medicaid persons, Medicaid waiver programs for seniors and persons with physical disabilities, as well State programs providing similar home and community based services, and various administrative units. I was also responsible for eight field offices staffed with nurses and social workers that performed 32,000 Medicaid long-term care eligibility assessments a year. 

During 2002-2004, as a Revenue Services Director for the Maximus consulting company, I worked with financial staff in 10 states on maximizing Medicaid and Medicare reimbursement to state agencies. In 2004 I went into business for myself as a health care consultant. I have been in business as a consultant since 2004, with the exception of 2007-2008 when I was asked to be a Visiting Professor for one year at the Rutgers University Center for State Health Policy where I supervised technical assistance efforts to approximately 30 state Medicaid programs. As a consultant I typically work as a subcontractor to large national organizations. I have worked on major studies of long-term care and behavioral health programs in multiple states including coauthoring a 300-page report on California long-term care programs in 2009. For example, in the last five years I have worked on long-term care and behavioral health projects in approximately twelve states. Fifteen of my publications are listed on www.hcbs.org.
Since 2008 I have presented oral or written testimony 13 times to zoning and planning boards, administrative law judges, or Federal District Courts on health-care related matters.
I hold a Doctorate degree in Sociology specializing in research methodology from the University of Oregon. My website at www.hendricksondevelopment.biz has a complete list of my publications.

Appendix B

Qualifications Regarding Interpretation of Regulations
After 30 years of working on Medicaid and Medicare matters I have acquired considerable experience interpreting regulations. As a senior budget analyst in a Medicaid program I routinely read federal and state statutes and regulations to determine the fiscal impact of proposed changes to them. As a manager in two state Medicaid programs, Oregon and New Jersey, I routinely studied federal laws and regulations applicable to Medicaid and Medicare and drafted state regulatory language. I also appeared before administrative law judges to testify in regard to state regulations. 

After retiring from state service, much of my consulting experience has been with reviews of state Medicaid services and these reviews will involve federal and state regulations. For example, the two years I spent working with Maximus involved extensive reviews of federal and state regulations to offer advice on how state programs could increase the amount of federal monies they claimed while complying with Medicaid and Medicare regulations. I routinely read federal regulations, listen to conference calls and webinars, and attend conferences where changes in federal regulations are discussed by federal regulatory agencies. The latest such conference was in September 2013 at the national Home and Community Based Care Conference in Arlington, Va. 
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